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MEMORANDUM 

THIS MEMORANDUM AND ITS CONTENTS IS FOR INFORMATIONAL PURPOSES 

ONLY. OPINIONS ARE THOSE OF THE AUTHOR, AND IT SHOULD NOT BE 

RELIED UPON AS LEGAL ADVICE, IS NOT LEGALLY PRIVILEGED AND DOES 

NOT CREATE AN ATTORNEY/CLIENT RELATIONSHIP. 

To: Representative Brian Babin (R-TX), Chairman, Representative Mo Brooks (R-

AL), Vice-Chair, Representative Ami Bera (D-CA), Ranking Member and 

Members, Subcommittee on Space  

From: Michael J. Listner, Esquire 

CC: Representative Lamar Smith (R-TX), Chairman House Science, Space and 

Technology Committee 

Date: March 3, 2017 

 Re: Article VI and Regulation of Private/Commercial Spaceflight 

Representative Babin, Brooks, Bera and Members of the Subcommittee: 

My name is Michael J. Listner, and I am an attorney licensed to practice law in and 

before the state and federal courts of the State of New Hampshire. I am also the Founder 

and Principal of the legal and policy consultation firm, Space Law and Policy Solutions 

and the editor of the space law and policy briefing-letter The Précis.  

This subcommittee’s hearing on March 8, 2017 will discuss interpretations of 

international legal obligations pertaining to the Treaty on Principles Governing the 

Activities of States in the Exploration and Use of Outer Space, including the Moon and 

Other Celestial Bodies, hereinafter referred to as the Outer Space Treaty, and in particular 

legal rights and obligations created by Article VI. To the extent the views of the 

witnesses testifying before this Committee may diverge from customary interpretations of 

the Outer Space Treaty and in particular Article VI, I respectfully submit this Committee 

consider the following:   

1. Past statements made to the Commercial Space Transportation Advisory Committee 

(COMSTAC) take the position the current statutory authority under Title 51, Chapter 

509 and the ancillary regulatory authority is holding back the commercial space 

industry, and should be eliminated instead of modified. These statements presumed 
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private/commercial space activity is by nature a “right” and authorized by default, 

unless the government has a compelling reason to deny the activity.   

2. This line of reasoning suggests private/commercial space flight is a fundamental right 

or implicates a fundamental right under the U.S. Constitution and specifically the 

fundamental right to free movement.
1
 These statements before COMSTAC also 

suggest the Executive Branch does not have the authority to regulate 

private/commercial space activities and Congress must preempt what is perceived as 

interference with private/commercial space activities through regulatory mechanisms.  

3. This Committee may hear testimony that will assert the interpretation of Article VI of 

the Outer Space Treaty does not require a State to enact domestic legislation to 

“cover” the activities of private/commercial space actors and the current 

interpretation of Article VI that requires such “cover” is neither correct nor necessary.  

4. This Committee may hear testimony that contends Article VI does not require the 

United States government to authorize or supervise any particular private/commercial 

space activity because treaties are not self-executing. This reasoning infers 

private/commercial space flight is not a power delegated to the federal government 

and thus relegated to the States per the Tenth Amendment of the United States 

Constitution.
2
  

5. The views that private/commercial space is a fundamental right and/or the authority 

to authorize and supervise private/commercial space activities is not a power 

delegated to the federal government is based on the following assumptions. 

a. International law and the Outer Space Treaty in particular are discretionary 

and do not create a binding legal obligation for a State to “authorize” and 

continually “supervise” or otherwise “forbid” private/commercial space actors 

and activities. 

                                                 
1 Strict scrutiny is a constitutional test to determine if there has been a denial of equal protection 

or a fundamental constitution right. Under the strict scrutiny test, the state is required to 

demonstrate a compelling interest for the law in question and that the law is the least restrictive 

means to achieve the state’s end.  

 
2 The powers not delegated to the United States by the Constitution, nor prohibited by it to the 

States, are reserved to the States respectively, or to the people. 
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b. The legal standing of the Outer Space Treaty under the Constitution does not 

give the Executive Branch authority over private/commercial space activities; 

and 

c. Article VI of the Outer Space Treaty does not require the U.S. government to 

authorize private/commercial space activities because they are “authorized” as 

a matter of right. 

6. As discussed below, these assumptions are erroneous. 

7. The standing of ratified/acceded to treaties and the obligations therein are articulated 

in Article VI of the United States Constitution, which reads in part: 

 

“This Constitution, and the Laws of the United States which shall be made in 

Pursuance thereof; and all Treaties made, or which shall be made, under the 

Authority of the United States, shall be the supreme Law of the Land; [emphasis 

added] and the Judges in every State shall be bound thereby, any Thing in the 

Constitution or Laws of any State to the Contrary notwithstanding.” 

 

8. When the United States ratifies or accedes to an international treaty like the Outer 

Space Treaty, the provisions of the treaty have the same legal effect as a federal 

statute passed by Congress, but the legal duties are for the State. Congress must create 

domestic legislation to execute the legal obligations of the treaty. 

 

9. In the case of the Outer Space Treaty, the relevant legal obligations for 

private/commercial spaceflight are found in Article VI whereby: 

“The activities of non-governmental entities in outer space, including the Moon 

and other celestial bodies, shall require authorization and continuing supervision 

by the appropriate State Party to the Treaty.” 

 

10. The operative legal term in Article VI is “shall”, which creates a legal duty when 

used in a legal document like a treaty. Specifically, the term “shall” in Article VI 

creates a mandatory legal duty for the State to authorize and continually supervise 

private/commercial space activities. This does not mean the United States is 

compelled to authorize a private/commercial space activity but permits a State to 

allow non-government entities to perform space activities. 
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11. Article VI does not create the authorization as a matter of right to non-

governmental entities nor does it forbid private/commercial space activities. It 

does permit States to allow private/commercial space activities and obligates the State 

to authorize and supervise those activities. This obligation to the States is stipulated in 

Article VI in the phrase “…by the appropriate State Party…” The effect of this 

obligation in Article VI is to create a legal duty and a legal authority.  

12. As the United States is recognized as a State in the context of international law, 

Article VI of the Outer Space Treaty designates the United States government as the 

“appropriate body” that has the legal duty and hence power to “authorize” and 

“supervise” private/commercial space activities for non-governmental entities under 

its jurisdiction. This means authorization and supervision of private/commercial space 

flight is a power delegated to the federal government per Article VI of the United 

States Constitution and not reserved to the States per the Tenth Amendment of the 

United States Constitution.
3
 

13. The 1982 National Space Policy embodies the legal obligations and authority of 

Article VI in that it stipulates “[p]rivate sector space activities will be authorized and 

supervised or regulated by the government to the extent required by treaty and 

national security.” The Commercial Space Launch Act of 1984, Public Law No: 98-

575, creates a private interest in private/commercial space flight and provides the 

foundation for the domestic statutory law to execute the legal obligations under 

Article VI and forms the basis of successive legislation that embodies Title 51, 

Chapter 509.
4
  

14. The reading of Article VI that creates a legal obligation for a State is the current 

customary interpretation of the Outer Space Treaty with regards to authorization and 

supervision of non-governmental entities, which the United States supports through 

practice via the National Space Policy and the statutory authority of Title 51, Chapter 

509 and ancillary regulations. 

                                                 
3 Article VIII of the Outer Space Treaty grants a State continuing jurisdiction and control over 

such object launched into outer space and over any personnel thereof, while in outer space or on a 

celestial body. This further represents the authority and duty granted to a State by the Outer Space 

Treaty. 

 
4 The National Space Policy of 1982, the Commercial Space Launch Act of 1984 and subsequent 

legislation creates a private interest in private/commercial spaceflight. A “private interest” is in 

effect a privilege granted by an executive authority. A private interest is sometimes granted 

ancillary to a “right” with the caveat that the private interest is subject to oversight of the 

authority granting it.  
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15. The witnesses may testify to this Committee Article VI should be interpreted to be 

non-binding and/or granting an authorization as a matter of right, and the current 

regulatory structure and its supporting statutory scheme in Title 51, Chapter 509 

should be repealed. This viewpoint is not supported by the customary interpretation 

and state practice of the United States. 

16. The hazard of the United States adopting the position that its legal obligations under 

Article VI of the Outer Space Treaty are discretionary and/or create a “right” would 

not only invalidate its current posture under this accord but also endanger the 

standing of the United States with regards to other international treaties and the legal 

obligations therein. 

17. To the extent the witnesses may argue the United States should adopt the position the 

Outer Space Treaty and in particular Article VI authorizes private/commercial space 

actors to perform space activities as a matter of right, it is prudent this Committee 

consider the effect such an interpretation could have on the corpus of international 

space law and the corpus of international law as a whole given the position of prestige 

the United States possesses in outer space activities and the effect that prestige has on 

the creation of customary international law. 

18. Considering the ability of the United States to create customary international law and 

interpretations through its actions as a state, this Committee would be prudent to 

consider not only the immediate effect of adopting an interpretation of the Outer 

Space Treaty that may be suggested by the witnesses but also the unintended legal 

and geopolitical fallout such an interpretation might create. 

In conclusion, I respectfully request this Committee consider the gravity of adopting an 

approach to private/commercial space activities where international treaty obligations 

are viewed as discretionary and specifically where Article VI of the Outer Space Treaty 

is viewed as granting a right to authorization as opposed to a legal obligation to 

authorize and supervise private/commercial space activities. 

  

 Respectively submitted, 

 /s/ Michael J. Listner 

 Michael J. Listner 

 


