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April 21, 2017 

Senator Ted Cruz (R-TX), Chairman, Senator Edward J. Markey (D-MA), Ranking 

Member and Members of Space, Science and Competitiveness Subcommittee 

Re: Reducing Regulatory Barriers and Expanding American Free Enterprise 

in Space  

Senator Cruz, Senator Markey and Members of the Subcommittee: 

My name is Michael J. Listner, and I am an attorney licensed to practice law in and 

before the state and federal courts of the State of New Hampshire. I am also the Founder 

and Principal of the legal and policy consultation firm, Space Law and Policy Solutions 

and the editor of the space law and policy briefing-letter The Précis.  

On July 4, 1982, President Reagan steered the United States on a path to permit private 

actors to perform activities in outer space per his executive order found in National 

Security Decision Directive Number 42 (NSDD-42). Congress subsequently 

supplemented the leanings of President Reagan and passed the Commercial Space 

Launch Act of 1984 (Public Law 98-575), which created a private interest for non-

governmental actors to perform outer space activities pursuant to licensing and regulation 

through the Department of Transportation. 

The implementation of both NSDD-42 and Public Law 98-575 has been followed by 

successive Administrations and Congress who have laid out further directives both 

through superseding executive orders most recently in PPD-42 and legislation amending 

Public 98-575 most recently with the Commercial Space Launch Competiveness Act of 

2015 (Public Law 114-90). These directives and legislation have the effect of directing 

agencies of the United States government to encourage the development of commercial 

space activities as opposed to strictly government space activities.   

The direct result of these initiatives is the creation of a new economic sector that has vast 

potential. The realm of commercial space is found most prolifically in new commercial 

space launch companies who not only provide launch services for commercial satellites 

but also national security and eventual crewed missions to the International Space Station. 

There has also been an upsurge of companies offering the promise of a gambit of outer 

space activities from sub-orbital and orbital tourism and even harvesting of space 

resources from celestial bodies like the moon and asteroids. In each of these cases, the 

Executive Branch and Congress have created or need to create a conducive legal and 

regulatory environment to facilitate these activities. 
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The call to reduce regulations from the commercial space industry is a consistent one and 

the focus of this Subcommittee’s hearing. Indeed, regulatory and licensing requirements 

are a stepping stone for private actors to bring their commercial activities to fruition but 

also represent an actual expense and time impediment to these proposed activities. 

However, the answer to the industry’s call does not lie in completely deregulating the 

commercial space industry.  

The United States has ongoing legal obligations to the international community through 

treaty commitments, including the Outer Space Treaty, which among other obligations 

requires the government to “authorize” and “continually supervise” the activities of non-

governmental entities. These international legal obligations, while imputed to the United 

States government, are executed and exercised by the Commercial Space Launch Act of 

1984 and successive commercial space laws passed by Congress and signed into law by 

the Executive Branch. Regulation in some form is necessary for the commercial space 

industry if not only to meet the United States’ international legal obligations under 

treaties like the Outer Space Treaty, then to address national security and public safety. 

That said, regulation need not be prescriptive in nature but could take the form of 

performance-based regulations or has been proposed to take the form of self-regulation 

by the industry itself. 

Ancillary to the issue of regulation is the extent to which private space activities will 

begin to move beyond the bounds of what was foreseen under the current body of 

international space law. Issues like real property rights for private actors in particular is 

one that is coming to the forefront, yet the current state of international space law does 

not provide for it. Indeed, issues like real property rights raises the temptation to make 

interpretations of international space law that might form a favorable customary 

interpretation to benefit commercial space activities. Considering the ability of the United 

States to create customary international law and binding interpretations through its 

actions as a state, this Committee would be prudent to consider not only the immediate 

effect of adopting interpretations of the Outer Space Treaty that may be outside the 

province of current international space law but the long term effects of those 

interpretations as well. 

That said, the time may come where the Outer Space Treaty itself may become an 

impediment to developing and exploiting outer space. At this point, it may be necessary 

to review the United States’ participation in this foundational Treaty and take steps to 

withdraw and refashion outer space law to be more responsive to the needs of 

commercial space actors. This type of consideration is not to be taken lightly and the 

consequences must be fully examined if it is decided to do so at some future point. 



 

SPACE LAW & POLICY SOLUTIONS 
P.O. BOX 6324 

ROCHESTER, NH 03868 

PHONE: 603-833-0346   

WWW.SPACELAWSOLUTIONS.COM 

 

 3 

In conclusion, I respectfully request this Committee consider the gravity of international 

treaty obligations when it discusses the future regulatory environment of the commercial 

space industry. Regulation of the commercial industry need not be non-existent or overly 

burdensome but rather it is plausible to strike a proper balance that encourages the 

expansion of commercial space activities and satisfies the legal obligations of the United 

States. 

  

 Respectively submitted, 

 /s/ Michael J. Listner 

 Michael J. Listner 

 

cc: Senator John Thune (R-SD), Chair, Senate Committee on Commerce, Science and 

Transportation 


