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MEMORANDUM 

THIS MEMORANDUM AND ITS CONTENTS IS FOR INFORMATIONAL PURPOSES 

ONLY. OPINIONS ARE THOSE OF THE AUTHOR, AND IT SHOULD NOT BE 

RELIED UPON AS LEGAL ADVICE, IS NOT LEGALLY PRIVILEGED AND DOES 

NOT CREATE AN ATTORNEY/CLIENT RELATIONSHIP. 

To: Senator Ted Cruz (R-TX), Chairman, Senator Edward J. Markey (D-MA), 

Ranking Member and Members of Space, Science and Competitiveness 

Subcommittee 

From: Michael J. Listner, Esquire 

CC: Senator John Thune (R-SD), Chair, Senate Committee on Commerce, Science 

and Transportation 

Date: May 17, 2017 

Re: The Outer Space Treaty: Implications of Amendment and Withdrawal. 

Senator Cruz, Senator Markey and Honorable Members of the Committee, 

My name is Michael J. Listner, and I am an attorney licensed to practice law in and 

before the state and federal courts of the State of New Hampshire. I am also the Founder 

and Principal of the legal and policy consultation firm, Space Law and Policy Solutions 

and the editor of the space law and policy briefing-letter The Précis.  

This Subcommittee will examine the effect of The Treaty on Principles Governing the 

Activities of States in the Exploration and Use of Outer Space, Including the Moon and 

Other Celestial Bodies (Outer Space Treaty) on free enterprise with regards to both 

current and future private outer space activities.
1
 Implicit in the discussion of the Outer 

Space Treaty and private outer space activities is the question of amendment or 

withdrawal. 

 

The question of amending or withdrawing from the Outer Space Treaty is polarizing. The 

global community hailed the 50
th

 anniversary of the Outer Space Treaty being open for 

signature this past January with the expectation of the accord lasting another fifty years. 

On the other side, space advocates, especially in the community advocating settlement 

and exploitation, look to outer space as the new frontier akin to the 1800s and the 

                                                 
1
 The Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, 

Including the Moon and Other Celestial Bodies, October 10, 1967, 18 UST 2410, 610 UNTS 205. 
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opening of the West. This special interest sees the Outer Space Treaty as an impediment 

to settling outer space and alludes to legislation like the Homestead Act of 1862 as the 

model for the future settlement of outer space.
2
 The res communis

3
 principle of the Outer 

Space Treaty found in Article I and II precludes a grant of title to land to private 

individuals similar to the 1862 Act.
4
 

 

UNDERSTANDING THE RATIONALE FOR THE OUTER SPACE TREATY 

 

The Outer Space Treaty is a culmination of principles with legal rights and obligations 

interspersed. The Outer Space Treaty is purposely ambiguous and during negotiations the 

major space powers most notably the United States, reserved the right to interpret those 

ambiguities broadly. This has been most recently demonstrated with the interpretation of 

Article I and Article II of the Outer Space Treaty by the United States to permit the 

extraction and possession of “space resources” by private citizens as enacted in Title 51, 

Chapter 513 of the United States Code. 

 

The Outer Space Treaty also contains strict prohibitions and legal duties. A prominent 

prohibition is found in Article IV, which expresses the arms control nature of the Outer 

Space Treaty and prohibits the placement of nuclear weapons in outer space, including 

celestial bodies.  

                                                 
2
 'Property' in the strict legal sense is an aggregate of rights which are guaranteed and protected by 

government. Fulton Light, Heat & Power Co. v. State, 65 Misc. 263, 270. The Homestead Act in essence 

did this by exercising national sovereignty over lands formerly held by Native Americans and guarantying 

homesteaders possession subject to conditions within the Act. This act of national sovereignty is the 

antithesis of the res communis doctrine and specifically prohibited in Article II of the Outer Space Treaty, 

which makes analogies of outer space to the Homestead Act inaccurate.     

  
3
 See Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, 

Including the Moon and Other Celestial Bodies, October 10, 1967, art. I & II, 18 UST 2410. 

 
4
 Res communis is a concept derived from Roman property law that refers to the light and the air. See 

Merriam-Webster Dictionary at https://www.merriam-webster.com/dictionary/res%20communes. See also, 

BLACK’S LAW DICTIONARY, Sixth Edition, res communes – “In the civil law, things common to all; that is, 

those things which are used and enjoyed by everyone, even in the single parts, but can never be exclusively 

acquired as a whole, e.g. light and air.” The idea behind res communis in the reference to both the Antarctic 

Treaty and the Outer Space Treaty is that no sovereign can extend [state] ownership much in the same way 

no one can extend control over the air or the light. In other words, in the case of outer space and celestial 

bodies, they belong to no nation. It is notable in regards to usage and passage, the high seas are considered 

res communis.  

 

https://www.merriam-webster.com/dictionary/res%20communes
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States Parties to the Treaty undertake not to place in orbit around the Earth any 

objects carrying nuclear weapons or any other kinds of weapons of mass 

destruction, install such weapons on celestial bodies, or station such weapons in 

outer space in any other manner. 

Article IV also expresses the mandate outer space should be used for peaceful purposes 

and precludes the placement of military installations in space, including the Moon and 

other celestial bodies. 

 

The Moon and other celestial bodies shall be used by all States Parties to the 

Treaty exclusively for peaceful purposes. The establishment of military bases, 

installations and fortifications, the testing of any type of weapons and the conduct 

of military maneuvers on celestial bodies shall be forbidden. The use of military 

personnel for scientific research or for any other peaceful purposes shall not be 

prohibited. The use of any equipment or facility necessary for peaceful 

exploration of the Moon and other celestial bodies shall also not be prohibited.
 5

 

 

The idea behind Article IV is nuclear weapons or other weapons of mass destruction are 

not permitted and outer space is to be used for peaceful purposes.
6
  

 

 

                                                 

5
 See Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, 

Including the Moon and Other Celestial Bodies, October 10, 1967, art. IV, 18 UST 2410. 

6
 Even though Article IV has an express prohibition against the operation of nuclear weapons in outer 

spaces, the broad nature of the Outer Space Treaty is allowed a potential work-around to that prohibition , 

which was considered as a lead up to the Strategic Defensive Initiative (SDI) as proposed by President 

Reagan. In particular, the X-ray laser system proposed by Edward Teller and researched by Project 

Excalibur would have implicated Article IV as the system would have consisted of a small nuclear device 

launched aboard an ICBM or SLBM that when detonated in outer space would have channeled a fraction of 

the energy released into high intensity laser beams that would destroy enemy missiles during their boost 

phase. The device would be destroyed in the course of detonation and it’s this operation of a nuclear 

weapon in outer space, and not the resulting laser beam Article IV technically would have prohibited.  

However, it could have been argued the devices were purely defensive and were not actually placed in orbit 

to remain there, but rather they were of a transient nature and only remained in outer space long enough to 

fulfill their defensive function against incoming enemy missiles.  Moreover, because the function of the X-

ray laser system would have been defensive and hence non-aggressive, it could be argued its use would 

have correlated with Article IV’s principle outer space should be used for peaceful purposes.  See Maj. 

John E. Parkenson, Jr., International Legal Implications of the Strategic Defense Initiative, 116 MIL. L. 

REV. 67, 86-89 (Spring 1987). 
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Another legal obligation/duty is found in Article VI. 

 

States Parties to the Treaty shall bear international responsibility for national 

activities in outer space, including the Moon and other celestial bodies, whether 

such activities are carried on by governmental agencies or by non-governmental 

entities, and for assuring that national activities are carried out in conformity 

with the provisions set forth in the present Treaty. The activities of non-

governmental entities in outer space, including the Moon and other celestial 

bodies, shall require authorization and continuing supervision by the appropriate 

State Party to the Treaty. When activities are carried on in outer space, including 

the Moon and other celestial bodies, by an international organization, 

responsibility for compliance with this Treaty shall be borne both by the 

international organization and by the States Parties to the Treaty participating in 

such organization.
7
 

 

Article VI requires States to bear responsibility for national activities in outer space 

whether those activities are performed by government or non-government actors. Article 

VI also includes the mandate for activities of non-government entities to be “authorized” 

and “continually supervised”.
8
 

 

The Outer Space Treaty was conceptualized in the geopolitical environment after World 

War II and in the advent of the Cold War with the Soviet Union. In particular the Outer 

Space Treaty was intended as a hedge against the possibility the Soviet Union would 

reach the Moon first and make territorial claims with the resultant military and national 

security implications. This concern and its implications were manifest in Project Horizon, 

which was a 1959 U.S. Army proposal to establish a lunar outpost. In terms of policy 

                                                 
7
 See Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, 

Including the Moon and Other Celestial Bodies, October 10, 1967, art. VI, 18 UST 2410. 

 
8
 The requirement to authorize and continually supervise is a compromise between the United States and 

the Soviet Union during the negotiations of the Outer Space Treaty. The Soviet Union took the position 

outer space activities should be limited to government actors while the United States wanted to include 

non-government actors. The compromise was reached to include non-government actors with the 

stipulation their activities be authorized and continually supervised in a manner left to the discretion of the 

State. 
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considerations, the Project Horizon proposal extolled the national security implications of 

establishing a lunar outpost before the Soviet Union reached the Moon.
9
  

 

This was considered a very real possibility with the Soviet success with Sputnik-1 and 

territorial claims the Soviet Union made prior to that accomplishment.
10

 Even before 

Sputnik, Eisenhower perceived outer space as a potential Pearl Harbor and sought to meld 

space exploration, disarmament and the creation of international law through his idea of 

“space for peace” and an environment free from national military rivalries.
11

 This led to 

his proposal for a new international treaty [the Outer Space Treaty] that would be 

modeled after the Antarctic Treaty of 1959
12

 in order to prevent a new form of colonial 

competition in outer space.
13

 

  

The Outer Space Treaty served its Cold War role well. However, the question is begged 

whether it is relevant in a post-Cold War geopolitical environment and whether its 

purpose to prevent geopolitical competition in outer space is impeding development of 

outer space in particular the development of outer space by the private sector. Certainly, 

the interpretation of the Outer Space Treaty by the United States to “allow” the 

harvesting of “space resources” by U.S. citizens by classifying a property interest in 

space resources as an activity leading to a property interest illustrates the limitations of 

the Outer Space Treaty with regards to private enterprise.
14

 It also represents the 

                                                 
9
 See generally, Project Horizon, Volume I, Summary and Supporting Considerations, March 21, 1959 

[Regraded Unclassified, September 21, 1961], pp. 61-81, available at 

http://nsarchive.gwu.edu/NSAEBB/NSAEBB479/docs/EBB-Moon01_sm.pdf. 

 
10

 Prior to the launch of Sputnik-1, the Soviet Union did not limit its sovereignty to the stratosphere and 

regarded outer space above its territory part of its sovereign control. However, the launch of Sputnik-1 

challenged this claim of sovereignty as Sputnik would be clearly violating the “territory” of other nations. 

The Soviets when confronted with this conundrum tried to explain Sputnik had not violated the territory of 

other nations as it did not pass over the territory of those nations, but rather the territories of other nations 

passed beneath Sputnik. See Delbert R. Terrill, Jr., The Air Force Role in Developing International Space 

Law, Air University Press, May 1999, pp. 27-30. 

 
11

 Id. at pp. 3-9. 

 
12

 See generally, Antarctic Treaty, June 21, 1961, 12 UST 794; 402 UNTS 7. 

 
13

 See generally, Narrative, Treaty on Principles Governing the Activities of States in the Exploration and 

Use of Outer Space, Including the Moon and Other Celestial Bodies (Outer Space Treaty), Bureau of Arms 

Control and Compliance, Department of State, available at https://www.state.gov/t/isn/5181.htm. 

 
14

 In its simplest terms 51 U.S.C § 51303 creates a usufruct. A usufruct is a real property interest that can 

simply be described as the conjoining of the right to “use” property and the right to the “fruits” of that use. 

In other words, while “use” grants a property interest that allows a private person to use resources 

http://nsarchive.gwu.edu/NSAEBB/NSAEBB479/docs/EBB-Moon01_sm.pdf
https://www.state.gov/t/isn/5181.htm
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limitations of the policy position taken the United States prior to and in response to the 

Bogota Declaration
15

 of 1976.
16

 In other words, the Outer Space Treaty is being stretched 

to permit the extraction and ownership of space resources, but it cannot be stretched to 

provide commercial operators with the holy grail of title to sections of or celestial bodies 

in their entirety. 

 

AMENDMENT OR WITHDRAWAL FROM THE OUTER SPACE TREATY? 

 

The effect of the Outer Space Treaty on private enterprise and real property rights are at 

the center of the controversy as to whether to seek amendment or withdraw. Amendment 

to the Outer Space Treaty is permitted per Article XV: 

 

Any State Party to the Treaty may propose amendments to this Treaty. 

Amendments shall enter into force for each State Party to the Treaty accepting the 

amendments upon their acceptance by a majority of the States Parties to the 

                                                                                                                                                 
belonging to the land of another to support their occupancy on the land, a usufruct allows the person to 

harvest the fruits of the occupied land and convert it to their own use, i.e. possess, own, transport, use, and 

sell. However, in the context of international law, “use” and “usufruct” are synonymous and considered an 

activity that creates a property interest in personal property as opposed to a real property interest that 

permits an activity, i.e. mining. The recognition of the need to define an usufruct or “use” as an activity and 

not a real property interest confirms the understanding of the Outer Space Treaty does not permit a real 

property interest. Compare, Louisiana Mineral Code, La. R.S. § 31:21, which defines a usufruct for 

minerals as a “mineral servitude” where “[a] mineral servitude is the right of enjoyment of land belonging 

to another for the purpose of exploring for and producing minerals and reducing them to possession and 

ownership.” 

 
15

 The Bogota Declaration was an attempt by nations lying on or near the equator to make sovereign 

territorial claim of corresponding sections of geosynchronous orbital slots reside. Given the unique nature 

of geosynchronous orbit,  the equatorial nations signing the Declaration stipulated because of the unique 

attributes of geosynchronous orbital slots, they represent a limited natural resource that was better 

administered by the nations under which the slots reside as opposed to administration by the International 

Telecommunications Union (ITU). The Declaration was flatly rejected by the major spacefaring nations 

and non-spacefaring nations alike, and the United States took the opportunity in responding to the 

Declaration to announce its own policy positions with regards to commercial activities in outer space. 

 
16

 The United States has taken the position the “province of all mankind” provisions are compatible with 

conducting and developing free enterprise and the right to determine how it shares the benefits and results 

of U.S. space activities. See J.I. Gabrynowicz, the “Province” and “Heritage” of Mankind Reconsidered: 

A New Beginning, p. 694, citing Christol, C.Q. (1982), The Modern International Law of Outer Space, p. 

40.  
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Treaty and thereafter for each remaining State Party to the Treaty on the date of 

acceptance by it.
17

 

 

While many parties to the Treaty express the desire to amend provisions for various 

reasons from time-to-time, none of the Big Three (United States, Russian Federation and 

People’s Republic of China) have shown an interest in doing so. Even if amendment was 

politically palatable, the proposed amendment(s) would have to be approved by a 

majority of the parties of the Treaty.
18

 Yet, when it comes to the holy grail of title to 

sections of or celestial bodies in their entirety, amendment to the res communis principle 

is politically unviable and would undermine the foundation of the Outer Space Treaty 

itself.
19

 This means amending the Outer Space Treaty may not be able to solve the 

fundamental issue of real property rights that is a central interest for private sector 

development and settlement.
20

 

 

In order to address the issue of real property rights, it may be necessary to withdraw from 

the Outer Space Treaty in its entirety. Article XVI provides for withdrawal: 

 

                                                 
17

 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, 

Including the Moon and Other Celestial Bodies, October 10, 1967, art. XV, 18 UST 2410. 

 
18

 In the case of non-interference with space resource extraction, agreement could be made bilaterally 

between two nations through a non-binding protocol as opposed going through an amendment process. This 

idea is beyond the scope of this Memorandum but illustrates optional methods of addressing some of the 

short-comings of the Outer Space Treaty. 

 
19

 There is also the matter of the soft-power response to the United States unilaterally seeking to amend the 

Outer Space Treaty. Geopolitics being what it is, many of the non-developed countries (with 

encouragement from the Russian Federation and perhaps China) would raise the specter of the United 

States seeking to leverage its status as a superpower to get what it wants. On the other hand, the 

government of Luxembourg has suggested amendment to the Outer Space Treaty might be in order to 

address concerns its legislative body has raised with regards to space resources. Allowing a nation like 

Luxembourg to broach the topic of amendment with the United States riding its coattails might be a path to 

amendment. Yet, any amendment Luxembourg might propose would still not reach the level of change 

needed to acquire real property rights.  

 
20

 A possible amendment that might allay the concerns of private enterprise is the idea of “exclusion zones” 

around the area of an activity authorized under Article VI. However, since any personnel and space objects 

performing activities under Article VI are subject to the continuing jurisdiction or Article VIII, there is an 

argument these exclusion zones would represent “pockets of national appropriation” of a celestial body, 

which would violate Article II of the Outer Space Treaty. See Treaty on Principles Governing the Activities 

of States in the Exploration and Use of Outer Space, Including the Moon and Other Celestial Bodies, 

October 10, 1967, art. II & art. VIII, 18 UST 2410.   
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Any State Party to the Treaty may give notice of its withdrawal from the Treaty 

one year after its entry into force by written notification to the Depositary 

Governments. Such withdrawal shall take effect one year from the date of receipt 

of this notification.
21

 

 

Withdrawal from the Outer Space Treaty would be no small matter as the geopolitical 

backlash would be considerable. Such a decision would not be made overnight and would 

require significant consideration of the potential ramifications not only by the 

Department of State but other agencies including NASA, the Department of Defense, 

NOAA, the intelligence community and any agency with duties that relate to outer space 

activities and international law and relations. Certainly, non-governmental organizations 

would be queried as to their opinion as would academia and the Senate Foreign Relations 

Committee.
22

  

 

The underlying concern to withdrawal is whether the benefits of withdrawing from the 

Outer Space Treaty would outweigh the geopolitical and national security implications 

withdrawal would trigger. If and when the U.S. invoked Article XVI, the withdrawal 

process would instigate condemnations and implicate the trustworthiness of the United 

States with geopolitical adversaries like the Russian Federation who would use the 

announcement to enhance its own soft-power in the United Nations and particularly 

among the smaller space-faring and the non-space-faring nations.
23

 Even more unsettling, 

withdrawal could also find opposition from traditional geopolitical allies. That being the 

case, unilateral withdrawal from the Outer Space Treaty would be a politically painful 

process for the United States to endure.  

 

However, the United States could mitigate some of the political fallout by filling in the 

legal vacuum during the withdrawal process with customary international law. As part of 

                                                 
21

 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, 

Including the Moon and Other Celestial Bodies, October 10, 1967, art. XVI, 18 UST 2410. 

 
22

 Even though the Senate would weigh in on potential withdrawal from the Outer Space Treaty, the final 

decision would remain with the Executive Branch, especially given the Outer Space Treaty permits 

withdrawal. That does not preclude the members of the Senate voicing their opposition. 

 
23

 It’s unclear how the People’s Republic of China would respond to an announcement of withdrawal. On 

the one hand, China could take the opportunity to enhance its soft-power standing in the United Nations 

and level political rhetoric against the United States. On the other hand, it could take a stance similar to 

“space resources” and quietly watch while the United States is pummeled with the political fallout and then 

announce its own withdrawal following the path the United States created without paying the political price. 
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the withdrawal process, the United States could announce its intention to recognize as 

custom certain principles and legal obligation in the Outer Space Treaty.
24

 For example, 

the United States could agree to recognize Articles III through XII as binding customary 

international law subject to its own interpretation through state practice. Most critically, 

the United States would have to address how it intends to replace the res communis 

principle in the Outer Space Treaty in a manner that would draw international consensus, 

especially seeing as unilateral withdrawal from the Treaty would likely be precipitated on 

the rationale of providing its citizens greater rights and flexibility in outer space activities 

and in particular title to sections of celestial bodies or celestial bodies in their entirety.  

 

A decision to withdraw would invite substantial resistance not only from the geopolitical 

community but from domestic political arena as well most notably from the Senate, 

especially in the current hyper-partisan political atmosphere. Additionally, academia and 

other non-governmental organizations that have a vested interest politically and 

ideologically to maintain the Outer Space Treaty would push back with the media likely 

creating narrative to provide pressure against a withdrawal effort. Indeed, the deciding 

factor of a successful withdrawal effort may lie with the political willingness to resist the 

resulting international and domestic pressure sure to be applied. 

 

CONCLUSION 

 

Amending or withdrawing from the Outer Space Treaty would not be easy nor should the 

decision to do so be trivialized. For such a decision to be made, fundamental 

consideration must be given to whether the status quo of the Outer Space Treaty is 

relevant to the growing realities of the current geopolitical environment and whether it 

can be stretched to meet the long-term demands of the private sector while at the same 

                                                 
24

 Customary international law is defined as international obligations arising from established state practice, 

as opposed to obligations arising from formal written international treaties. It consists of two components. 

First, there must be a general and consistent practice of states. This does not mean that the practice must be 

universally followed; rather, it should reflect wide acceptance among the states particularly involved in the 

relevant activity. Second, there must be a sense of legal obligation, or opinio juris sive necessitatis. In other 

words, a practice that is generally followed but which states feel legally free to disregard does not 

contribute to customary law; instead, there must be a sense of legal obligation to the international 

community. States must follow the practice because they believe it is required by international law, not 

merely because they think it is a good idea, or politically useful, or otherwise desirable. The definition of 

customary international law is nuanced because not all states are equal when considering whether a state’s 

practice and opinio juris sive necessitatis reaches the level of customary international law. See United 

States v. Bellaizac-Hurtado, 700 F.3d 1245, 1252 (11th Cir. 2012). In the case of the Outer Space Treaty, 

there is an argument since the provisions of the Treaty have been adhered to for nearly half a century they 

have already entered the realm of custom.  
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time taking into consideration the national security interests of the United States. The 

result of a decision to amend or withdraw from the Outer Space Treaty lies in no small 

part as to whether we look upon the Outer Space Treaty as a tool to meet a pragmatic 

geopolitical end or revere it as an immutable geopolitical icon. 

 

 Respectively submitted, 

 /s/ Michael J. Listner 

 Michael J. Listner 

 


